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IN THE COURT OF THE SESSIONS JUDGE, UDALGURI 
 

Sessions Case No. 38/2016 
(Arising out of G.R. Case No. 1304/2015) 

U/S 302 IPC 
 

PRESENT:     Sri Chatra Bhukhan Gogoi, MA.LLB. AJS, 
 

Committed by:-Mrs. Geetali Rabha CJM, Udalguri, 
 

Charge framed on:-13-05-2016. 

 

State of Assam 
-Vs - 

                  1. Swapan Debnath 
…………......Accused person. 

 
Date of Recording Evidence on –15-11-17, 06-02-18, 26-06-18, 15-09-18, 

     21-02-19, 19-03-19, 20-05-19, 06-08-19. 

Date of Hearing Argument on –19-05-2020. 

Date of Delivering the Judgment on –10-12-2020. 

 

Appearance: 

Advocate for the State---------Mr. A. Basumatary, Ld. P.P. 

Advocate for the Accused-----Mr. J.K. Brahma, Ld. Advocate. 

 
JUDGMENT 

 

1. The facts of the prosecution case, in brief, is that on 16-12-2015, one 

Sanjib Devnath lodged an FIR in the Kalaigaon P.S. alleging inter alia that 

on the same day at about 11.30 am accused Swapan Debnath named in the 

FIR allegedly killed his brother Subhash Debnath with a Batali (an 

instrument used by carpenter for piercing wood) by hitting on his left side 

of the chest for a trivial domestic matter.  

 

2. Following the information, Kalaigaon P.S. got a case registered being 

Kajalgoan P S Case No. 240/15 u/s 302 IPC and investigated the case.  
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3. During the course of investigation police visited the place of occurrence, 

recorded the statement of the witnesses under Section 161 Cr.P.C., drew 

sketch map vide Ext.-5, seized one ―Batali‖ of about one feet seven inch in 

length consisting of wooden handlehaving blood stain, in presence of 

witnesses vide Ext.2, MR No- 92/15, did inquest vide Ext.-3, did postmortem 

of deceased vide Ext.-4, and finally, on conclusion of investigation laid the 

charge sheet vide Ext.6 against accused Swapan Debnath under Section 

302 IPC. 

 

4. In the course of time, when accused entered appearance in Court, the 

learned Chief Judicial Magistrate Udalguri vide order dated 19-04-2015 

committed the case record to the Court of Sessions after due compliance of 

Section 207 Cr.P.C.  

 

5. Having received the case record on committal, my learned predecessor vide 

order dated 26-04-2016, registered a case being Sessions Case No. 

36/2016. Subsequently, hearing the learned lawyers appearing for both 

sides and perusing the materials available on record having found a prima 

facie case vide order dated 13-05-2016, framed charge under Section 302 

IPC. The particulars of offence on being read over and explained, accused 

pleaded not guilty and claimed trial.  

 

6. During course of trial, prosecution examined as many as ten witnesses 

including the informant, Sanjib Devnath; the Medical Officer and 

Investigating Officer. Concluding the prosecution evidence, accused was 

examined under Section 313 Cr.P.C. on 19-08-2019, however, accused 

person pleaded his innocence. The plea of accused is total denial of the 

prosecution case. As such, on being asked, accused declined to adduce 

defence evidence. 

POINT FOR DETERMINATION:- 

I. Whether on 16-12-2015, at about 11.30 am accused Swapan 

Debnath committed murder by intentionally causing death of Subhash 
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Debnath with a sharp cutting weapon (Batali) punishable under Section 

302 IPC? 

 DISCUSSION, DECISION AND REASONS FOR SUCH DECISION:- 

I have heard vociferous arguments of the learned lawyers appearing 

for the State as well as for the accused person and carefully examined 

the entire evidence and documents available on record for coming to a 

conclusion. 

 

7. Learned Public Prosecutor Sri Arubindo Basumatary appearing for the State 

arduously contended that in this case, the prosecution has examined as 

many as ten witnesses including the informant, Medical Officer and 

investigating officer. The incident occurred inbroad day light and this is a 

clear cut case of killing the deceased by accused with a Batali (an 

instrument for piercing wood) which has been fully corroborated by the 

evidence of Dr. Jyotirmoy Deka, PW6 in material particulars as the doctor 

on examination found 2.3 cm and 3.5 cm sharp penetrating wounds on the 

left side of the chest of the deceased. The evidence of Investigating 

Officer, PW9 also supported the prosecution case as he investigated the 

case on receipt of information immediately after the incident and seized 

one ―Batali‖ in presence of witnesses from the place of occurrence and 

having found the accused on the place of occurrence taken him into 

custody. Therefore, learned P.P. submitted that it is a case in which the 

Court can very well convict the accused Swapan Debnath under Section 

302 IPC and punish him adequately with accordance with law.  

 

8. However, the learned senior counsel Sri J.K. Brahma appearing for accused 

person highly disputed the submission of the learned P.P. appearing for the 

State. According to learned Senior defence counsel though the incident 

allegedly took place in broad day light, but there was no eye witness to the 

occurrence. Even though prosecution examined as many as ten witnesses 

including the informant, Medical Officer and Investigating Officer but there 

is no eye witness to support the evidence of M.O. PW1, Sanjib Devnath 
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who is the son of deceased has not specifically stated that he witnessed 

the incident. In his cross-examination, he stated that prior to the incident 

the accused was mentally ill and he was treated at Lokopriya Gopinath 

Bordoloi Regional Institute of Mental Health, Tezpur.  

 

9. PW2, Chandra Hazarika is village headman whose evidence is also hearsay 

in nature, as he heard about the incident from informant but not seen it by 

him. In cross-examination, he stated that his house was situated at a 

distance of two kilometers from the house of accused person.  

 

10. PW3 is Bhumidhar Boro also deposed that the incident occurred two years 

back at about 11 am and he came to know about the incident from the 

informant which means he did not witness the incident. However, during 

investigation police prepared seizure list. In cross-examination, he 

expresses his ignorance how the occurrence took place but stated that 

accused was mentally ill.  

 

11. PW4, Bimal Debnath who is the brother of accused Swapan Debnath by 

relation, deposed that the incident took place about two years back around 

10.30 am to 01 pm. At that time, he was in his residence and about to 

proceed to market but hearing about the incident he rushed to the place of 

occurrence and came to know that accused assaulted Subhas Debnath. He 

then informed the village headman but in the meantime, injured expired. 

When he reached the house dead body of deceased was taken to hospital. 

He further deposed that he found accused in his house. So, he ensued that 

accused could not escape from there. He also stated that he was present 

at the time of performing inquest. Ext.-3 is the inquest report. In his cross-

examination, PW4 stated that he had not seen the incident. He also signed 

in the seizure list. Ext.-2 is the seizure list. Ext.-2(1) is his signature. 

 

12. PW5, Biswa Sarkar was declared hostile. PW6 Dr. Jyotirmoy Deka is the 

Medical Officer. Though he found injuries on the left side of the chest of 



5 
 

deceased but in the absence of any eyewitness account as to who kill the 

deceased his evidence do not carry much evidentiary value.  

 

13. PW8, Anjali Devnath who is the wife of deceased has not specifically stated 

that it was accused who killed her husband.  

 

14. PW9 is the Investigating Officer who on being confronted in his cross-

examination stated that PW8, Anjali Devnath has not stated before him 

that on seeing quarrel, her husband Subash by taking a wood stick from 

house chased accused with a view to assault him but being scared accused 

killed deceased Subash.  

 

15. PW10 Seba Devnath, in his cross-examination stated that accused has 

been suffering from mental illness. Based on the evidence of the 

prosecution witnesses the learned senior counsel J.K. Brahma appearing 

for accused vehemently contended that in the absence of eyewitness to 

the occurrence it is highly unsafe to convict the accused person for offence 

under Section 302 IPC. Suspicion however strong, it shall not take the 

place of evidence. Therefore, considering the nature of evidence emerged 

in the Court, the learned defence counsel submitted that it is not at all safe 

to hold the accused guilty u/s 302 IPC and punish him accordingly.  

 

16. To substantiate his stand the learned defence counsel has referred to a 

judgment of our Hon‘ble High Court reported in 2017(5) GLT 713, 

(Ganga Prasad Limbu Vs. State of Assam). In the said judgment, 

Hon‘ble Gauhati High Court by relying on the judgment of Hon‘ble Apex 

Court reported in AIR 1964 SC 1563, Dahyabhai Chhagaubhai 

Thakkar Vs. State of Gujarat and (2002)7 SCC 748, Anandrao 

Bhosale Vs. State of Maharashtra, held in paragraph 18 and 19 as 

follows: 

18.In Shrikant Anandrao Bhosale Vs State of Maharashtra reported 

in (2002) 7 SCC 748, Supreme Court was considering the plea of 
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insanity taken by the accused under Section 84 IPC. Supreme Court 

held that even if the accused was not able to establish conclusively 

that he was insane at the time he committed the offence, the 

evidence placed before the Court may raise a reasonable doubt in 

the mind of the Court as regards one or more of the ingredients of 

the offence, including mens rea of the accused, and in that case the 

Court would be entitled to acquit the accused on the ground that 

the general burden of proof resting on the prosecution was not 

discharged. Referring to an earlier decision of the Supreme Court in 

Dahyabhai Chhaganbhai Thakkar Vs State of Gujarat reported in 

AIR 1964 SC 1563, it was held that burden of proof on the accused 

to prove insanity is no higher than that rests upon a party to civil 

proceedings which, in other words, means preponderance of 

probabilities. The legal position was succinctly summarized as 

under:- 

 "The doctrine of burden of proof in the context of the plea of 

insanity may be stated in the following propositions: (1) The 

prosecution must prove beyond reasonable doubt that the accused 

had committed the offence with the requisite mens rea; and the 

burden of proving that always rests on the prosecution from the 

beginning to the end of the trial. (2) There is a rebuttable 

presumption that the accused was not insane, when he committed 

the crime, in the sense laid down by s.84 of the Indian Penal Code 

the accused may rebut it by placing before the court all the relevant 

evidence oral, documentary or circumstantial, but the burden of 

proof upon him is no higher than that rests upon a party to civil 

proceedings. (3) Even if the accused was not able to establish 

conclusively that he was insane at the time he committed the 

offence, the evidence placed before the court by the accused or by 

the prosecution may raise a reasonable doubt in the mind of the 

court as regards one or more of the ingredients of the offence, 

including mens rea of the accused and in that case the court would 
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be entitled to acquit the accused on the ground that the general 

burden of proof resting on the prosecution was not discharged." 

 

19. Whether the accused was in such a state of mind as to be 

entitled to the benefit of Section 84 IPC can only be established from 

the circumstances which preceded, attended and followed the crime. 

This is the basic principle governing Section 84 IPC and has been 

followed in subsequent decisions by the Supreme Court as well as by 

this Court‖. 

 

17. The learned defence counsel has also referred another judgment of our 

High Court reported in 2009(2) GLT 65, (Jatin Talukdar Vs. State of 

Assam).In this case also our Hon‘ble Gauhati High Court by relying on the 

judgment of the Supreme Court in AIR 1964 SC 1563, Dahyabhai 

Chhagaubhai Thakkar Vs. State of Gujarat‘s case held that accused is 

entitled to protection under Section 84 of IPC. The fact that accused was 

mentally ill has been proved in the evidence of PW1 and PW5 in the said 

case that accused has been treated at Gauhati as well as at Tezpur for his 

mental illness and he was mad at the time of occurrence. 

 

18. By referring to another judgment of our High Court reported in 2008 (1) 

GLT 334, (Sanjib Tanti Vs. State of Assam) the learned defence 

counsel has contended that the present case is almost similar with the fact 

of the said case wherein accused Sanjib Tanti has been given the benefit 

of Section 84 of IPC by Hon‘ble Gauhati High Court based on evidence of 

PW1, PW6, PW7, PW8 and PW9. PW1 stated that accused was mad on the 

day of incident as on that day he was singing rhymes of God during the 

day time and PW6 in cross-examination stated that accused uttering 

―Krishna Krishna‖ and he behaved abnormally. PW7 deposed that on the 

day of occurrence accused even could not recognizeanyone and PW8 also 

deposed that accused had been mad, from before the incident. Therefore, 

considering all the evidence on record Hon‘ble Gauhati High Court held that 
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at the time of commission of offence and after the commission of the 

offence accused was suffering from mental illness/sickness. 

 

19. Coming back to the fact of the present case, it appears that the crime was 

committed by accused on 16-12-2015, at about 11.30 a.m. and the FIR 

(Ext. 1) was lodged on the same day i.e. on 16-12-2015.  As deposed by 

Investigating Officer, PW9, on receiving the information about the incident 

on 16-12-2015, Officer-in-Charge of Kalaigaon P.S. Dimbeswar Das asked 

him to proceed to the place of occurrence. Accordingly, he by making GD 

entry being GDE no. 357 dated 16-12-2015, rushed to the place of 

occurrence for investigation of the matter and recorded statements of the 

available witnesses on the place of occurrence, prepared sketch map, 

seized one Batali (an instrument used by carpenter for piercing wood) in 

presence of witnesses and having found the accused on the place of 

occurrence, accused was taken into custody. 

 

20.  The order sheet of GR Case No. 1304/15 reveals that accused was 

produced by Investigating Officer before the Court of Chief Judicial 

Magistrate, Udalguri on 17-12-2015. None of the witnesses examined by 

I/O under Section 161 Cr.P.C. have stated that accused had been suffering 

from any mental illness. It was only on 08-01-2016 that Superintendent 

District Jail, Udalguri sought permission of the Court to send UTP Swapan 

Devnath to Udalguri Civil Hospital for medical advice. On 19-01-2016, 

report has been received from Udalguri Civil Hospital. Subsequently, a 

fresh prayer was made on 08-02-2016 to send UTP Swapan Devnath to 

Lokopriya Gopinath Bordoloi Regional Institute of Mental Health, Tezpur. In 

the meantime, on 19-04-2015, the case was committed to the Court of 

Sessions.  

 

21. Accordingly a Sessions Case was registered on 26-04-2016, being Sessions 

Case No. 38/16 and case was fixed for charge and after framing the charge 

the case was fixed for evidence. Order sheet of this Court reveals that on 
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26-06-2016, Superintendent District Jail was again directed to do the 

needful for admission of UTP Swapan Devnath at Lokopriya Gopinath 

Bordoloi Regional Institute of Mental Health, Tezpur and on 18-07-2016 a 

report has been received from LGBRIMH, Tezpur wherein doctor has 

opined that ―presently patient is conscious, co-operative, replies relevantly 

to simple question, does not disturb others and take care of himself 

without supervision. However his judgment and reasoning is impaired with 

lack of insight regarding the nature of the illness he has suffering from, 

presently he is not fit to stand trial‖. 

 

22.  In this process, evidence begun and concluded but defence at no point of 

time, has taken the plea that accused has been suffering from any mental 

illness by filing application under Section 84 of IPC. 

 

23.  It is only at the stage of argument, defence counsel raised the point that 

accused is a mentally disturbed person at the time of commission of 

offence and he is, therefore, entitled to benefit of Section 84 of IPC, as 

according to learned defence counsel PW1, Sanjib Devnath; PW2, Chandra 

Hazarika; PW3, Bhumidhar Boro; PW4, Bimal Devnath and PW7 Sonu Das 

have clearly stated that accused has been mentally ill and he underwent 

treatment at Mental Hospital Tezpur.  

 

24. The learned defence counsel Sri. J.K. Brahma vociferously contended that 

though defence has not specifically taken  any written plea of insanity as 

provided under Section 84 IPC nevertheless, evidence of all the 

prosecution witnesses made it abundantly clear that accused has been 

suffering from mental illness at the time of incident, as such, accused is 

entitled to get the benefit under Section 84 of IPC. 

 

25.  In the context of the arguments advanced and on careful analysisof the 

evidence of the prosecution witnesses, particularly the evidence of PW1, 

Sanjib Devnath; PW2, Chandra Hazarika; PW3, Bhumidhar Boro; PW4 
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Bimal Devnath; PW7, Sonu Das and PW8, Anjali Debnath, it is seen that 

they have nowhere stated in their evidence-in-chief that accused Swapan 

Debnath was insane/mad prior to or at the time of incident.  

 

26. However, it is only in cross-examination, PW1, Sanjib Devnath, who is the 

informant, stated that accused was mentally ill prior to incident and he was 

treated at Lokopriya Gopinath Bordoloi Regional Institute of Mental Health, 

Tezpur. 

 

27.  PW2, Chandra Hazarika in his cross-examination stated that he heard that 

accused was suffering from mental illness.  

 

28. PW3, Bhumidhar Boro stated in his cross-examination that he know that 

accused was mentally ill prior to the incident. 

 

29.  PW4, Bimal Devnath also stated in cross-examination that since before the 

incident accused was mentally ill and underwent treatment at Mental 

Hospital Tezpur.  

 

30. PW7, Sonu Das in his cross-examination stated that sometime accused was 

taken to Mental Hospital Tezpur when he suffered from mental imbalance. 

 

31.  PW8, Anjali Devnath who is the wife of deceased in her cross-examination 

denied the defence suggestion that accused was suffering from any mental 

imbalance at any point of time.  

 

32. These are the vital prosecution witnesses and except PW2, Chandra 

Hazarika and PW3, Bhumidhar Boro; PW1, Sanjib Devnath, PW4, Bimal 

Devnath, PW7, Sonu Das, PW8, Anjali Devnath are family members of 

accused as well as deceased. 

 

33. Though PW1, Sanjib Devnath and PW3, Bhumidhar Boro in their cross-

examination state that accused was mentally ill prior to the incident but to 
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substantiate these facts no evidence of treating the accused at Mental 

Hospital Tezpur have been produced and proved.  

 

34. The evidence of PW2, Chandra Hazarika is hearsay regarding mental illness 

of accused.  

 

35. On the other hand PW8, Anjali Debnath who is the wife of deceased flatly 

denied the defence suggestion that accused Swapan Debnath was mentally 

ill at any point of time. 

 

36. The learned defence counsel J.K. Brahma primarily relied on the evidence 

of PW1, PW2, PW3, PW4, PW7, PW9 and PW10 to establish the fact that 

accused Swapan Debnath was insane even prior to the incident and 

subsequent thereto.  

 

37. Having considered the submission of the learned defence counsel in the 

context of the evidence forthcoming in the mouth of the prosecution 

witnesses one thing is however abundantly clear that none of the 

prosecution witnesses in their evidence-in-chief hinted/stated that accused 

Swapan Debnath was insane/mentally ill prior to the incident.  

 

38. Even the I/O, PW9 Daneswar Deka nowhere stated in his evidence that 

accused Swapan Debnath was mentally ill at the time of incident. Had the 

accused been suffering from such mental illness or insanity, it might have 

come to the notice of I.O during investigation. But there is no whisper 

regarding this fact. It is also apparent from the evidence of IO, P W 9 that 

the FIR(Ext-1) was lodged on the same day. Therefore, there was no delay 

in lodging the FIR. 

 

39. Moreover, even none of the prosecution witnesses in their statement 

before police under Section 161 Cr.P.C. stated that accused Swapan 

Debnath had been suffering from insanity/mental illness. The evidence of 

the prosecution witnesses are consistent and credible in this regard.On 



12 
 

perusal of the statements of these witnesses namely- PW1, PW2, PW3, 

PW4, PW5, PW6 & PW8 it is evident that none of them have stated in their 

evidence in-chief that accused Swapan Debnath was mentally ill at the time 

of incident or prior thereto. Therefore, the evidence of prosecution 

witnesses on oath in court cannot be treated as mere omission rather it is 

a corroboration as to the fact of accused being sane at the time of incident 

though as a matter of fact, statement of the witnesses under section 161 

Cr.PC can‘t be used as evidence, but it can be used for corroboration or 

contradiction. 

 

40. So, mere saying by four prosecution witnesses in their cross examination 

that accused was labouring from mental illness prior to the incident or at 

the time of incident do not bear much force in the absence of any evidence 

in the mouth of the prosecution witnesses that accused Swapan Devnath 

has been behaving abnormally or did any other act suggestive of the fact 

that he is insane prior to the incident or at the time of incident. Most 

importantly, there is no Medical document to establish the fact that 

accused was treated at Mental Hospital before the incident so as to accept 

the submission of learned defence counsel that accused was entitled to 

benefit of Section 84 of IPC.To bring home the pointthis court beg to refer 

to the following judgments: 

 

41. In the case reported in (1998) 4 SCC 336 : 1998 SCC (Cri) 929 

(State of U.P. v. Lakhmi,) where in accused took the plea of insanity  

but after due consideration the Hon‘ble Supreme Court at page 341 held as 

under: 

―From the above circumstances, there is no escape from the conclusion 

that the deceased had died at the hands of the accused. Still, that 

finding is not enough to dispose of this appeal. The accused attempted 

for a defence presumably under Section 84 of the Penal Code, 1860 by 

examining DW 2, his mother to show that he was of unsound mind. But 

the trial Judge has, according to us rightly, repelled the said defence 



13 
 

since he did not succeed in making out that he had such a mental case 

when he committed the act and further that he did not know the 

nature of the acts committed by him by reason of such mental 

impairment. ― 

12. To establish that the acts done are not offences under Section 84 

of the Indian Penal Code, if must be proved clearly that, at the time of 

the commission of the acts, the appellant, by reason of unsoundness of 

mind, was incapable of either knowing the nature of the act or that the 

acts were either morally wrong or contrary to law. The question to be 

asked is, is there evidence to show that, at the time of the commission 

of the offences, he was labouring under any such incapacity? On this 

question, the state of his mind before or after the commission of the 

offence in relevant. The general burden of proof that an accused 

person is in a sound state of mind is upon the prosecution. In 

Dahyabhai Chhagan bhai Thakkar v. The State of Gujarat (1), Subba 

Rao, J., as he then was, speaking for the Court said : 

―(1) The prosecution must prove beyond reasonable doubt that the 

accused had committed the offence with the requisite mens rea and 

the burden of proving that always rests on the prosecution from the 

beginning to the end of the trial. (2) There is a rebuttable presumption 

that the accused was not insane, when he committed the crime, in the 

sense laid down by Section 84 of the Indian Penal Code: the accused 

may rebut it by placing before the Court all the relevant evidence-oral, 

documentary or circumstantial, but the burden of proof upon him is no 

higher than that rests upon a party to civil proceedings. (3) Even if the 

accused was not able to establish conclusively that he was insane at 

the time he committed the offence, the evidence placed before the 

Court by the accused or by the prosecution may raise a reasonable 

doubt in the mind of the Court as regards one or more of the 

ingredients of the offence, including mens rea of the accused and in 

that case the Court would be entitled to acquit the accused on the 
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ground that the general burden of proof resting on the prosecution was 

not discharged.‖ 

 

42. In  Sheralli Wali Mohammed Vs The State of Maharastra 

reported in AIR 1972 S C 2443 where accused took the plea 

of insanity, but Hon’ble Apex Court  in paragraph 13  of the 

judgment held as under:  

―13. With this in mind, let us consider the evidence to see whether the 

accused was in an unsound state of mind at the time of the commission 

of the acts attributed to him. PW 3, one of the brothers of the accused 

stated that the accused used to become excited and uncontrollable, 

that sometimes he behaved like a mad man, and that he was treated 

by Dr. Deshpande and Dr. Malville. PW 4, Hyderali, also a brother of 

the accused, has stated that the accused used to suffer from temporary 

insanity and that he was treated by Dr. Deshpande and Dr. Malville. 

The evidence of these two witnesses on the question of the insanity of 

the accused did not appeal to the trial Court and the Court did not, we 

think rightly place any reliance upon it. No attempt was made by the 

defence to examine the two doctors. There was, therefore, no evidence 

to show that, at the time of the commission of the acts, the accused 

was not in sound state of mind. On the other hand, PW 8, Rustom 

Mirja, has stated in his deposition that the accused has been working 

with him as an additional motor driver for the last 8 or 10 years and 

that his work and conduct were normal. He also stated that the 

accused worked with him on March 6, 1968, till 4 p.m. PW 16, Dr. 

Kaloorkar, who examined the accused at 7.20 a.m. on the day of the 

occurrence, has stated in his deposition that he found that the accused 

was in normal condition. His evidence has not been challenged in cross-

examination. We think that not only is there no evidence to show that 

the accused was insane at the time of the commission of the acts 

attributed to him, but that there is nothing to indicate that he had not 

the necessary mens rea when he committed the offence. The law 
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presumes that every person of the age of discretion to be sane unless 

the contrary is proved. It would be most dangerous to admit the 

defence of insanity upon arguments derived merely from the character 

of the crime, The mere fact that no motive Has been proved why the 

accused murdered his wife and child or, the fact that he made no 

attempt to run away when the door was broke open, would not 

indicate that he was insane or, that he did not have the necessary 

mens rea for the commission of the offence. We see no reason to 

interfere with the concurrent findings on this point either.‖ 

 

43. In another case reported in  AIR 2011 S C  2816 ( 

Elaravasan vs State Represented by Inspector of Police a 

Division Bench of  Hon’ble Justices  V.S. Sirpurkar, T.S. 

Thakur held in paragraph 25 as under: 

―25. What is important is that the depositions of the two doctors 

examined as court witnesses during the trial deal with the mental 

health condition of the appellant at the time of the examination by the 

doctors and not the commission of the offence which is the relevant 

point of time for claiming the benefit of Section 84 I.P.C. The medical 

opinion available on record simply deals with the question whether the 

appellant is suffering from any disease, mental or otherwise that could 

prevent him from making his defence at the trial. It is true that while 

determining whether the accused is entitled to the benefit of Section 84 

I.P.C. the Court has to consider the circumstances that proceeded, 

attended or followed the crime but it is equally true that such 

circumstances must be established by credible evidence. No such 

evidence has been led in this case. On the contrary expert evidence 

comprising the deposition and certificates of Dr. Chandrashekhar of 

JIPMER unequivocally establish that the appellant did not suffer from 

any medical symptoms that could interfere with his capability of making 

his defence.There is no evidence suggesting any mental derangement 

of  the appellant at the time of the commission of the crime for neither 
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the wife nor even his mother have in so many words suggested any 

unsoundness of mind leave alone a mental debility that would prevent 

him from understanding the nature and consequences of his actions. 

The doctor, who is alleged to have treated him for insomnia, has also 

not been examined nor has anyone familiar with the state of his mental 

health stepped into the witness box to support the plea of insanity. 

There is no gainsaying that insanity is a medical condition that cannot 

for long be concealed from friends and relatives of the person 

concerned. Non-production of anyone who noticed any irrational or 

eccentric behaviour on the part of the appellant in that view is 

noteworthy. Suffice it to say that the plea of insanity taken by the 

appellant was neither substantiated nor probablised.‖ 

 

44. in this regard, this court also beg to refer a decision of a 

Division Bench Judgment of Calcutta High Court reported in 1970 

Cri.L.J 529, DigendraNath Roy Vs. State, wherein the learned 

Additional Sessions Judge convicted the accused appellant under Section 

302 and 307 IPC and Hon‘ble Court was pleased to uphold the conviction 

and sentence under Section 307 IPC but convert the conviction and 

sentence under Section 302 IPC to 304 Part-I IPC but refused to extent the 

benefit of Section 84 of IPC.  

In the said case, accused was charged for killing his child, an infant-in-

arm and also attempting to kill his wife and another minor son. On the 

fateful day i.e. on 29-09-1963, accused went to the house of his 

father‘s portion at about 08 am to 9 am and pressed his father to 

return his money which was given to his father as a loan, but when his 

father refused to return the money, accused enquired how he then 

feed his children. Then his stepmother said that if he was unable to 

feed his children he should kill them and being so told, accused drew 

out a bekidao from the wall and started sharpening it. Then asked his 

wife Fuleswari to take her bath and then boil the rice. When Fuleswari 

took her daughter aged about six months on her lap and also her minor 



17 
 

son by the hand and started proceeding towards the river for her bath. 

Accused called her back and suddenly caught her and tried to assault 

her but his wife while attempting to escape,baby fell down. She was at 

once dealt with two murderous blows by accused on the right cheek 

and another on the abdomen and chased his wife but unable to catch 

her, hethrow the bekidao causing bleeding injuries but she somehow 

escaped.  

 

45. In the said judgment, Hon‘ble Calcutta High Court outlined the law under 

Section 84 of IPC and relevant judgment on this point in paragraph no. 7 

to paragraph no 13 as follows:- 

―7. Section 84 I.P.C. lays down that "nothing is an offence which is 

done by a person who at the time of doing it, by reason of 

unsoundness of mind, is incapable of knowing the nature of the act, 

or that he is doing what is either wrong or contrary to law". It deals 

with the deficiency of will due to weak intellect. The concept 

incorporated in the said section is as old as the hills. Jurists have 

given various reasons for the exemption of lunatics or of persons of 

unsound mind from criminal responsibility. It has been said that a 

mad man is best punished by his own madness—Furiosus Furore 

Suo Puniter. As has been observed by Blackstone "the second case 

of deficiency in will which excuses from the guilt of crimes arises 

also from a defective or vitiated understanding, namely, in an idiot 

or a lunatic, for the rule of the law, as to the latter, which may 

easily be adopted also to the former is that Furiosus Furore Suo 

Puniter". It has further been laid down by the jurist that a mad man 

has no will—Furiosus Nulla Voluntus Est. He is therefore in all ages 

an object of commiseration, but as society has to be protected even 

against the attacks of a maniac, the Code of Criminal Procedure 

provides for his detention to prevent mischief as in Sections 464 

and 475 Cr. P. C. Such detention, however, is not his sentence.  

https://indiankanoon.org/doc/1433889/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/936345/
https://indiankanoon.org/doc/1781238/
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8. The legal conception of insanity differs considerably from the 

medical conception. It is not every form of insanity or madness that 

is recognised by law as a sufficient excuse.  

9. The most elaborate and authoritative exposition of the Law of 

Insanity in common Law is embodied in Daniel M' Naghten's case, 

(1843) 8 ER 718, in the answers of the fifteen judges given in June, 

1843 to the questions put to them by the Lords, in consequence of 

the popular alarm provided by the acquittal of Daniel M' Naghten. 

The answers given by the Judges in the said case have been taken, 

on all hands, to be an authoritative statement of the Law of 

England on the subject of insanity as a bar to criminal 

responsibility. At page 722, the learned Judges laid down inter alia 

that "every man is to be presumed to be sane and to possess a 

sufficient degree of reason to be responsible for his crimes, until 

the contrary be proved to their (Jury's) satisfaction; and that to 

establish a defence on the ground of insanity, it must be clearly 

proved that, at the time of committing the act, the party accused 

was labouring under such a defect of reason, from disease of the 

mind, as not to know the nature and quality of the act he was 

doing; or, if he did know it, that he did not know he was doing 

what was wrong" Section 84 I.P.C. has incorporated this definition 

of unsoundness of mind. It is recognised on all hands as a good 

excuse. A reference in this connection may also be made to the 

charge to the jury delivered by Mr. Justice M' Cardie in the well-

known trial of Ronald True at the Central Criminal Court, Old Bailey, 

in May, 1922 reported in the Notable British Trials, Volume on Trial 

of Ronald True at page 246. It has thrown some revealing light on 

the subject and is inter alia as follows: "The law assumes that a 

man is prima facie sane; he must satisfy you otherwise if he desires 

to escape the consequences of a serious crime. The English law is 

complex both in civil and criminal cases with regard to insanity 

...The foreign codes are simpler. The language there used is 

https://indiankanoon.org/doc/1433889/
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broader; wider discretion is given to tribunals. Here we are 

concerned with the Criminal Law of England by which you and I are 

bound. It is plain, in my opinion, that insanity from a medical point 

of view, is one thing; insanity from the point of view of criminal law 

is a different thing. Doctors exist to cure physical and mental ills. 

Juries and judges exist to guard the life and property and the 

welfare of society. There are some things which plainly are not 

insanity ... Mere eccentricity is not of itself insanity ... At one time 

in the history of the criminal law in this country, insanity was no 

defence... The law, I am glad to think, has progressed since then, 

for all law must progress or it must perish in the esteem of men. 

We have now to ascertain the law as it stands today and that law 

was considered eighty years ago by a great body of Judges in 1843 

in a case M' Naghten, (1843) 8 ER 718 which has so often been 

mentioned before you in this Court". As the presumption of sanity, 

it has been observed in Halsbury's Laws of England, 3rd. (Simonds) 

Edition, Vol-29, at p.-419 that "every man is presumed to be sane 

until the contrary is proved and this presumption holds as well in 

civil as in criminal cases". As to insanity, it has further been 

observed in Halsbury's Laws of England, 3rd. (Simonds) Edition, 

Vol-10, at page 287 that "where it can be shown that a person at 

the time of his committing or omitting an act, the commission or 

omission of which would otherwise be criminal, was labouring 

under such a defect of reason, from disease of the mind, as not to 

know the nature and quality of the act or omission or as not to 

know that what he was doing was wrong then such a person is not 

in law responsible for his act". Regarding persons of unsound mind, 

the same principle has been reiterated after an appraisal of the 

abovementioned cases, as well as some others, in Russel on Crime, 

11th. Edn. at page 109, that "all persons who have reached the age 

of discretion (fourteen years) are presumed to be sane, and 

criminally responsible and in cases where a person subject to 
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attacks of insanity has lucid intervals, the law presumes the offence 

of such persons to have been committed in a lucid interval, unless it 

appears to have been committed in the time of his distemper. In 

the older cases it was stated that it lay on the accused to prove 

that he was insane at the time of commission of an offence so as 

not to be liable to punishment as a sane person. But the modern 

rule is not so strict since the case of 1935 AC 462, in 1935 and it is 

now established that the prisoner need do no more than adduce 

evidence which raises in the minds of the jury a reasonable doubt 

as to his sanity". In the well-known case of Woolmington v. Director 

of Public Prosecutions 1935 AC 462, at p. 481 Lord Chancellor 

Viscount Sankey, in concurrence with the other Law Lords, said that 

"Throughout the web of the English Criminal Law, one golden 

thread is always to be seen, that it is the duty of the prosecution to 

prove the prisoner's guilt subject to what I have already said as to 

the defence of insanity and subject also to any statutory 

exception". The Lord Chancellor proceeded to observe that "no 

matter what the charge or where the trial, the principle that the 

prosecution must prove the guilt of the prisoner is part of the 

Common Law of England and no attempt to whittle it down can be 

entertained". The above observations appear to have been 

somewhat modified in the case of Mancini v. D. P. P. reported in 

1942 AC 1, wherein Lord Chancellor Viscount Simon observed inter 

alia that "Woolmington's case was one in which the defence to the 

charge of murder was that of pure accident in circumstances not 

alleged to amount to criminal negligence. The prisoner gave 

evidence to that effect and my noble and learned friend Lord 

Sankey lays it down that if the jury are either satisfied with his 

explanation or upon a review of all the evidence, are left in 

reasonable doubt whether, even if his explanation be not accepted, 

the act was unintentional ... the prisoner is entitled to be 

acquitted". In the case of Chankau v. Queen 1955 AC 206, the 
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Judicial Committee observed that "in cases where the evidence 

discloses a possible defence of self-defence, the onus remains 

throughout on the prosecution to establish that the accused is 

guilty of the crime of murder and the onus is never upon the 

accused to establish his defence any more than it is for him to 

establish provocation or any other defence apart from insanity.  

11. The same is substantially the principle underlying the Law in 

India on the subject as embodied in Section 84 of the I.P.C. and 

Section 105 of the Indian Evidence Act. According to illustration (a) 

of Section 105 of the Indian Evidence Act the onus of establishing 

the plea under Section 84 I.P.C. rests on the accused. The burden 

of proving the existence of circumstances bringing the case under 

Section 84 I.P.C. is thrown on the accused and Section 105 of the 

Indian Evidence Act directs that "the court shall presume the 

absence of such circumstances". In order that Section 84 I.P.C. 

may come into play it is to be established that the accused is of 

unsound mind and his cognitive faculties are so impaired that he 

did not know the nature of the act done by him or that what he is 

doing is either wrong or contrary to law. In this connection it will be 

pertinent to consider the several derisions of the Supreme Court on 

this point. In the case of State of Madhya Pradesh v, Ahamadullah- 

, it has been observed that "the crucial point of time at which the 

unsoundness of mind as defined in Section 84 I.P.C. has to be 

established is when the act was committed ...The burden of proof 

that the mental condition of the accused was, at the crucial point of 

time, such as is described by Section 84 I.P.C, lies on the accused 

who claims the benefit of this exemption". This was also a case of 

epileptic insanity. In the case of DhyabhaiChhaganbhal Thakkar v. 

State of Gujarat, , the Supreme Court has again observed that "it is 

fundamental principle of criminal jurisprudence that an accused is 

presumed to be innocent and, therefore, the burden lies on the 

prosecution to prove the guilt of the accused beyond reasonable 

https://indiankanoon.org/doc/1433889/
https://indiankanoon.org/doc/429611/
https://indiankanoon.org/doc/429611/
https://indiankanoon.org/doc/1433889/
https://indiankanoon.org/doc/1433889/
https://indiankanoon.org/doc/429611/
https://indiankanoon.org/doc/1433889/
https://indiankanoon.org/doc/1433889/
https://indiankanoon.org/doc/1433889/
https://indiankanoon.org/doc/1559000/
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doubt. The prosecution, therefore, in a case of homicide shall prove 

beyond reasonable doubt that the accused caused death with the 

requisite intention described in Section 299, of the Penal Code. But 

under Section 105 of the Evidence Act the burden of proving the 

existence of circumstances bringing the case within the exception 

lies on the accused; and the court shall presume the absence of 

such circumstances. Under Section 105 of the Evidence Act, read 

with the definition of 'shall presume' in Section 4 thereof, the Court 

shall regard the absence of such circumstances as proved unless, 

after considering the matters before it, it believes that the said 

circumstances existed or their existence was so probable that a 

prudent man ought, under the circumstances of the particular case, 

to act upon the supposition that they did exist". It has again been 

observed by the Supreme Court in the case of Bhikari V. State of 

Uttar Pradesh, , that "Section 84 I.P.C. can be invoked by the 

accused for nullifying the evidence produced by the prosecution. 

This he can do by establishing that he was at the relevant time 

incapable of knowing the nature of the act or that what he was 

doing was either wrong or contrary to law ...Every person is 

presumed to know the natural consequence of his act. Similarly 

every person is also presumed to know the law. The prosecution 

has not to establish these facts. It is for this reason that Section 

105 of the Evidence Act placed upon the accused person the 

burden of proving the exception relied upon by him."  

12. It has been contended in this connection by the defence that 

the prosecution could not really prove any motive as to why the 

said offence was committed by the accused-appellant and as such it 

appears prima facie that the accused, unless he was of an unsound 

mind, could not back down his own child and attempt to kill his wife 

and the other son. We must hold, however, that mere lack of proof 

by prosecution of a motive for offence cannot be substitute for 

positive proof required of the defence. In this connection we refer 

https://indiankanoon.org/doc/1953529/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/429611/
https://indiankanoon.org/doc/429611/
https://indiankanoon.org/doc/750738/
https://indiankanoon.org/doc/579630/
https://indiankanoon.org/doc/579630/
https://indiankanoon.org/doc/579630/
https://indiankanoon.org/doc/1433889/
https://indiankanoon.org/doc/429611/
https://indiankanoon.org/doc/429611/
https://indiankanoon.org/doc/429611/
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to the case of Attorney General for the State of South Australia v. 

John Brown reported in 1960 A.C. 432, at p. 442 of the said report, 

certain passages in the summing up of Mr. Justice Abbot, the trial 

Judge, have been given as follows: "Gentlemen, throughout the 

centuries of civilisation crimes have repeatedly been committed 

without any apparent or discoverable motive. Theft is one of the 

reasons why, in our childhood, we were taught never to put 

temptation in anybody's way and what would be temptation for 

another man, might be no temptation whatsoever to us. You may, 

perhaps, remember the words of Shakespeare--"How oft the sight 

of means to do ill deeds makes ill deeds done". Lord Tucker in 

delivering the opinion of the Priviy Council refused to accept the 

presumption of law indicated in the High Court's judgment that 

uncontrollable impulse is a symptom of insanity and observed as 

follows: "But where the whole case for the defence is based upon 

the accused having a particular form of mental disease such as 

schizophrenia, the nature and symptoms of which are known to 

psychiatrists but knowledge of which cannot be attributed to a jury, 

the law will not step in to instruct a jury in the absence of medical 

evidence as to the 'true operation of uncontrollable impulse as a 

possible symptom of insanity of a required kind and degree'." We 

hold therefore, that the standard of proof required by the law of 

India under Section 84 I.P.C. read along with the provisions of 

Section 105 of the Evidence Act, is not any the less, and that a 

mere lack of proof by the prosecution of a motive for the offence 

cannot be a substitute for the positive proof required of the 

defence. In the present case the evidence does not fulfill the onus 

which was on the accused to establish insanity. We further refer to 

the recent case of KannakunnummalAmmedKoya v. State of Kerala 

AIR 1967 Ker 92, wherein Mr. Justice Anna Chandy and Mr. Justice 

M. Madhavan Nair, have held that to earn exemption under Section 

84 I.P.C. defence has to prove insanity of accused at the time of 

https://indiankanoon.org/doc/1433889/
https://indiankanoon.org/doc/429611/
https://indiankanoon.org/doc/920910/
https://indiankanoon.org/doc/1433889/
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the offending act and that fear complex, excitement or irresistible 

impulse with loss of self-control, even if proved in a case, affords 

no defence to a crime under the Indian Law. They have further 

held that the burden of proving existence of circumstances bringing 

case under Section 84 I.P.C. lies on the accused and the court must 

presume absence of such circumstances.  

13. To put it in a short compass, the essential ingredients of 

Section 84 of the Indian Penal Code, are in the first place with the 

accused. Before he can be entitled to the benefit of Section 84 

I.P.C. he must establish that at the time of committing the act, he 

was Non Compos Mentis--not of a sound mind. If he does not 

succeed in this preliminary issue, the plea must fail. In the second 

place, even if, the accused was of unsound mind he must prove 

that the said unsoundness of mind was of a degree and nature to 

fulfil one of the tests as laid down in the said section, namely, that 

by reason of such unsoundness of mind he was incapable of 

knowing the nature of the act or that he was doing what is either 

wrong or contrary to law.― 

 

46. In the said judgment Calcutta High Court finally held in paragraph no. 15 

that in order to get the benefit of Section 84 of Indian Penal Code, the 

essential ingredients thereof must be specific and having traversed the 

evidence on record we are of the opinion that it cannot be said that one of 

those cases which came clearly within the ambit of Section 84 of IPC. The 

evidence on record, falls under only to establish the most material point 

that the accused was insane or was of unsound mind at the time of 

committing the offence but, on the other hand, the body of evidence 

adduced in this, above, by the prosecution rules out at best which establish 

that accused appellant is a disease person and undergoes epileptic fits but 

it does not appear on the evidence on record. He has not such fits on that 

day immediately before or after the occurrence or during the period when 

https://indiankanoon.org/doc/1433889/
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he was absent from the place of occurrence and before his arrest in the 

evening on that day in question. 

 

47. In another case of our Hon‘ble Gauhati High Court reported in 1976 

Cri.L.J 1416, (Tubu Chetia Vs State of Assam), Hon‘ble High Court 

upheld the judgment and conviction of accused under Section 302 IPC. In 

the said case accused took the plea of insanity but the Hon‘ble High Court 

after discussing the law under Section 84 of IPC refused to accept the plea 

of insanity of the appellant under Section 84 of IPC on the following 

circumstances:- 

(1) When P.Ws. 1, 2 and 3 approached his room and asked him to open 

the door and come out, he did open the door and came out. This shows 

that his cognitive faculties were not completely lost. He understood that 

somebody asked him to open the door and come out, and he responded, 

although he came out with the spear in his hand  

(2) The second circumstance is that P.W. 2 immediately after the 

occurrence found the appellant sitting leaning near the door, as if sleeping, 

with the spear in hand. He and the other persons told him that they had 

not come to assault or arrest him, He then threw away the spear. This 

shows that when the P.Ws. approached him not as assailants he disarmed 

himself.  

(3) The third circumstance is that when P.W. 5, the Assistant Sub-

Inspector of Police, put some questions to him at the time of his arrest, no 

reply was given. But when he was going to take him into custody, the 

appellant protested. This also shows that he was not completely insane, in 

the circumstances, it must be held that the appellant has failed to establish 

insanity in order to get the protection under Section 84 of the Penal Code.‖ 

 

48. Coming back again to the fact of the present case, if the evidence of PW6, 

Dr. Jyotirmoy Deka who did the postmortem on the dead body of deceased 

Subash Devnath on 17-12-2015 is analyzed, it clearly reveals that on 

examination of dead body he found two (3cm and 3.5cm) sharp 
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penetrating wound at left side of chest and in his opinion death was due to 

rupture of heart due to penetrating injury. 

 

49.  In the FIR, Ext-1, as well as in the entire evidence of prosecution 

witnesses from PW1 to PW5, PW7, PW8 and PW10 clearly reveals that 

accused killed his younger brother Subash Debnath by causing cut injury 

on the vital part of his body (chest) with a Batali (an instrument used by 

carpenter for piercing wood). As is evident from the prosecution witnesses, 

after causing the incident with a sharp edged weapon like a ‗Batali‘ on the 

vital part in which death is almost certain, accused remained cool, he did 

not behave in any abnormal manner as deposed by PW9, the I/O as he 

having found the accused on the place of occurrence taken him into 

custody. All these circumstances shows that accused was sane at the time 

of incident. Moreover, had the accused been insane prior to the incident it 

might have been mentioned in the FIR. Moreover, PW8, Anjali Devnath 

who is the wife of deceased in her evidence flatly denied the defence 

suggestion that accused had been suffering from mental imbalance at any 

point of time. Even if it is assume that PW8 being the wife of deceased 

may have a grudge against the accused for killing her husband but her flat 

denial of accused not being insane coupled with the cheer absence of 

medical evidence goes to establish the fact that accused was sane at the 

time of incident. The other fact noticed by this Court is that even after the 

arrest of accused there was no plea that accused was insane till 08-01-

2016, on which Superintendent District Jail, Udalguri sent a letter seeking 

permission of courtto send the accused to Udalguri Civil Hospital for 

medical advice. Subsequent to this, accused was sent to mental hospital 

Tezpur for his treatment, but this fact is notenough  proof of the fact that 

accused was insane at the time of incident because there is absolutely no 

medical document to show that accused was infact; insane. 

 

50. In the instant case, there is no evidence suggesting any mental 

derangement of the accused at the time of commission of the crime for 
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none of the witnesses in so many words suggested any unsoundness of 

mind leave alone a mental debility that would prevent him from 

understanding the nature and consequences of his actions.Therefore, 

though one may have some sympathies for the accused, the same cannot 

be sustained upon ultimate analysis. Therefore, there is no merit in the 

defence sought to be set up under Section 84 of Indian Penal Code. 

 

51. As far as this case is concerned, there can be no doubt that the act which 

led to the death Subhas Debnath has been committed by none other than 

accused Swapan Debnath as the offence was committed in broad daylight 

and accused was detained on the spot without any opportunity of leaving 

the after the crime. Moreover, there was no evidence of involvement of 

any other person in the murder.This court, therefore, safely proceed on the 

basis also that the act of the accused clearly amounts to culpable homicide 

particularly coming by the circumstances present and the injuries suffered 

it is quite clear that the act of accused would fall within the scope of 

Section 299/300 of IPC. In the considered estimation of this court, 

evidence available on record, as discussed above, clearly suggest that act 

of accused is certainly not within such parameters so as to convert it into 

Part-I or Part-II of  section 304 IPC. 

  

52. In view of the foregoing discussion and reasons this court unhesitatingly 

come to the conclusion that accused Swapan Debnath is guilty of 

committing offence u/s 302 IPC. Accordingly he is convictedu/s 302 IPC. 

 

53. I have considered the provisions of section 360 of the probation of 

offenders Act, 1958 but having considered the age of accused, the nature 

and gravity of the offence proved, this court is not inclined to extend the 

benefit of the probation of offenders Act, 1958. 

 

SENTENCE HEARING 

54. I have heard the accused on the point of sentence as provided u/s 235(2) 

Cr.P.C. It is submitted that accused is a young person of 34 years of age. 
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55. Having heard the contention of the accused and on consideration of the 

mitigating and extenuating circumstances this court found that the only 

mitigating factor in favour of accused is that he is a poor and young person 

but in comparison to mitigating circumstances the impact of extenuating 

circumstances is higher as he killed his own brother with a sharp cutting 

weapon in broad daylight. However, this case under no circumstances falls 

under the category of rarest of rare case so as to award capital 

punishment of death. 

 

56.  Given the circumstances in which offence was committed, this court is of 

the considered view that sentence of life imprisonment will be the 

appropriate punishment for the crime. Accordingly, accused Swapan 

Debnath is sentenced to undergo rigorous imprisonment for life and to pay 

fine of Rs.2000/-(Two thousands) only I/d another 3 (three) months 

Simple Imprisonment. This court feels, the sentence of imprisonment 

awarded to accused will serve the ends of justice. 

 

57. Accused be taken into custody immediately. 

 

58. However, while convicting, this court cannot shut its eyes closed to the 

reprehensible conduct of the accused, who killed his own brother, who was 

the main pillar of the family. But, because of, his mindless act, the family 

of his brother has been pushed into perpetual insecurity and helpless 

condition and a trail of misery and trauma.  

It is true that given the huge loss to the family no amount of 

financial help can ameliorate the pain and misery to the deceased family 

however, they get some solace to advance their life in this difficult world 

in the form of a little financial help. It is the constitutional obligation of the 

State to compensate the victim family where they face such misery for no 

fault of them. Therefore, this court is of the considered view that some 

sort of financial help if awarded will heal their pain to some extent.  
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Therefore, considering the entire backdrop and keeping in mind  

the increasing need of the wife and children of the deceased, this court by 

invoking section 357A (3) Cr.P.C., recommend to District Legal Services 

Authority, Udalguri to make an inquiry and award adequate compensation 

to distress family of the deceased commensurate to the sufferance as per 

Victim Compensation Scheme of the Govt. of Assam immediately on 

receipt of this judgment. 

 

59. Let a copy of this judgment be furnished to Secretary, District Legal 

Services authority for information and doing the needful immediately. 

 

60. The period of detention, if any, already undergone by accused during the 

course of investigation, enquiry or trial shall be set off against the term of 

imprisonment as provided u/s 428 Cr.P.C. 

 

61. The bail bond of accused standcancelled and surety is discharged. 

 

62. Let a copy of the judgment be furnished to accused free of cost as 

provided in section 363 Cr.P.C. 

 

63. Let a copy of the judgment be forwarded to the learned District Magistrate, 

Udalguri as provided in section 365 Cr.P.C. 

 

64. The seized material be disposed of in accordance with law. 

 

65. Let the case record be consigned to record room after completing the 

formalities.  
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66. Given under my hand and seal of this court on 10th day of December, 

2020. 

 

 

Dictated & corrected my me 

 

 

     (Sri C.B. Gogoi)                         (Sri C.B. Gogoi)                      

Sessions Judge, Udalguri                                              Sessions Judge, Udalguri.                                       

  

 

 

APPENDIX: 

 

A) Prosecution witnesses: 

 

i) PW1   Sanjib Debnath, the informant. 

ii)PW2   Chandra Hazarika. 

iii)PW3  Bhumidhar Boro. 

iv)PW4  Bimal Debnath. 

v)PW5   Biswa Sarkar. 

vi)PW6  Dr. Jyotirmoy Deka. 

vii)PW7 Sunu Das. 

viii)PW8 Anjali Debnath. 

ix)PW9  Daneswar Deka. 

x)PW10 Seva Debnath. 

 

B) Defence witness: Nil. 
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C) Exhibits: 

 

i) Ext.1  Ejahar. 

ii) Ext.2  Seizure list. 

iii) Ext.-3 Inquest report. 

iv)Ext.4 Postmortem report. 

v)Ext.5  Sketch map. 

vi)Ext.6 Charge sheet. 

 

Sessions Judge, 
Udalguri. 
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